There is a distinct place for legal doctrinal methods in legalinterdisciplinary research methodologies, but there is value to be had in expounding that place -in developing a deeper understanding, for instance, of what legal doctrinal analysis has to offer, wherein lies its limitations, and how it could work in concert with methods and theories from disciplinary areas other than law. This article offers such perspectives, based on experiences with an 'advanced' legal-interdisciplinary methodology, which facilitates a long-term study of the growing body of practice generated by citizen-driven, independent accountability mechanisms (IAMs) that are institutionally affiliated with multilateral development banks. The article demonstrates how legal doctrinal methods have contributed towards the design and development of a multipurpose IAM-practice database. This database constitutes the analytical platform of the research project and also facilitates the integration of various types of research questions, methods and theories.
Introduction
There is a distinct place for legal doctrinal methods in legal-interdisciplinary research methodologies, but there is value to be had in expounding that place -in developing a deeper understanding, for instance, of what legal doctrinal analysis has to offer, wherein lies its limitations, and how it could work in concert with methods and theories from disciplinary areas other than law. Such insights might strengthen our efforts to design in particular, and to deploy such methodologies in transnational regulatory governance research contexts 2 where the need for and place of legal normativity are often contested -or as Orford puts it, where law, 'as a source of constraints on the abuses of hegemonic power' finds itself at 'the limits of modern political organization'. 3 This article aims to contribute to the development of such insights. The perspectives offered here are based on the author's experiences with designing and deploying an advanced legal-interdisciplinary methodology underlying a long-term research project. The project studies the growing body of practice generated by citizen-driven, independent accountability mechanisms (IAMs) that are institutionally affiliated with multilateral development banks (MDBs), such as the World Bank's Inspection Panel. 4 The article focuses on the place occupied by legal doctrinal analysis regarding a particular aspect of the research methodology, namely: the design and development of a multi-purpose IAM-practice database ('IAM-practice database' or 'database'). 5 Section 2 of the article contextualises this discussion by situating IAMs in the particular transnational regulatory governance context in which they operate -that is, the transnational development context. Section 3 provides an overview of the research project and its underlying methodology, while emphasising aspects related to the IAM-practice database. Section 4 explains the role of legal doctrinal analysis with respect to the design and development of the IAMpractice database. Section 5 concludes the discussion by reflecting on the significance of the experiences shared in this article -not only for the design and deployment of advanced legal-interdisciplinary research methodologies but also for deepening our understanding of the place of law in transnational regulatory governance contexts. Before proceeding with this discussion, however, it is necessary to clarify a few assumptions and explain the core concepts underlying this article.
Clarifying Basic Assumptions and Core
Concepts This article assumes that its primary audience is legal scholars engaged (or interested) in conducting legalinterdisciplinary research, although the experiences shared here can certainly be of broader interest. This assumption, however, has implications for the content included in this article and, especially, how it is presented. For instance, the article further assumes that legal scholars are generally unfamiliar with the terminology, methods and theories employed in the disciplinary areas involved in database design and development; hence,
4.
On the World Bank's Inspection Panel, see <http:// go. worldbank. org/ 7RCPYOF0C0>. Other IAMs included in the project's scope are the IFC and MIGA's Compliance Advisory Ombudsman (<http:// www. caoombudsman. org/>), the AfDB's Independent Review Mechanism (<http:// www. afdb. org/ en/ about -us/ structure/ independent -reviewmechanism/>), the ADB's Accountability Mechanism (<http:// www. adb. org/ site/ accountability -mechanism/ main>), the IADB's Independent Consultation and Investigation Mechanism (<http:// www. iadb. org/ en/ mici/ independent -consultation -and -investigation -mechanismicim,1752. html>) and the EBRD's Project Complaints Mechanism (<http:// www. ebrd. com/ pages/ project/ pcm. shtml>) (all websites, last visited 31 October 2015).
5.
Also the 'technical' aspects of the discussion are kept to a minimum whereas the focus falls on the principles underlying the design and development of the database in question. In fact, an important lesson derived from the experiences shared in this article is that deep technical skills are not a prerequisite for legal scholars to engage in the type of research described here. And this is not only because technical aspects can be delegated or outsourced to competent individuals. The lesson, instead, is that an intermediate level of proficiency with standard software such as MS Excel as well as a sound understanding of the principles behind key theoretical concepts and analytical tools employed in an area such as IT project management, 6 for instance, can be decidedly effective -not to mention, cost efficient. The article also assumes that legal scholars (including many of those specialising in public international law) are not as familiar with the wide range of independent accountability mechanisms operating at the international (or transnational) level than they are with international, regional, and national judicial institutions; nor are they as familiar with the development-lending operations of MDBs than they typically are with the operations of international institutions such as the United Nations. 7 Hence, Section 2 provides more background detail than what might typically be expected in an article focusing on methodology.
As to the meaning of legal doctrinal research or scholarship, this article considers its activities as including the 'study, description, explanation and analysis' of the '(conflicting) underlying values, presuppositions and principles' contained in 'current positive law'. 8 The principle purpose of legal doctrinal research, moreover, is usually to provide explicit normative comment ('how things should be') in order to formulate 'needed proposals for improvement'. 9 Whereas legal doctrinal analysis employs, in essence, the same analytical and conceptual tools -methods -that 'abundantly' serve 'judges', namely: 'textual analysis', 'practical argumentation' as well as principled or structured 'reasoning'. 10 Current positive law, in turn, refers to legal norms 11but these norms can be 'written and unwritten' and can originate from formal and informal norm-creation processes. 12 Insofar as public international law is concerned, its norms are often captured in atypical 'forms of written sources such as reports, documents, explanations, protocols, and papers', and also have 'more unwritten'and informal -'law that othe[r]' areas of law. 13 In other words, while the article recognises the 'conventional' sources of 'current positive [public international] law' (as set out in Article 38(1) of the Statute of the International Court of Justice), 14 it also considers the wide array of 'concoctions' of 'formal and informal instruments' as being part of 'current' -and emerging -'positive law'. 15 Grounded in an 'interactional account' of public international law (as reflected, notably, in the scholarship of Brunnée and Toope), 16 the IAM-practice research project is specifically interested in the norms that emerge from the 'contested terrain in the no-man's 11. I.e. as opposed to non-legal or social norms. Also note, this article employs Toope's argument that '[t]he category of 'norm' is inclusive and general. A norm may be vague or specific -it may mean a widespread social practice, a social prescription, a legal principle articulated to shape the evolution of a regime, or a precise legal rule. The common core of the concept of 'norm' is that the desideratum contained in the norm is intended to influence human conduct. Note the word 'influence': norms do not necessarily determine human action. They help to shape behaviour, but they rarely if ever dictate it. Since norms operate in many different ways, they relate to the concepts of formality and informality differentially as well. Norms can be formal rules of law, but they can also be informal social guides to proper conduct.' See S. Law: An Interactional Account (2010). The authors explain (Id., at 5-55) that their 'international account of international law' has been based in the jurisprudence of Lon Fuller as well as in constructivist thinking employed in the area of international relations. The authors argue (Id., at 22-4) that law is 'best viewed' as involving 'continuing challenge rather than as a finished project' since it is 'formed and maintained through continuing struggles of social practice' and 'is the work of its everyday participants', who engage in 'a continuous effort to construct and sustain a common institutional framework to meet the exigencies of social life in accordance with certain ideals'. Moreover, legal norms can be distinguished from non-legal or social norms by employing 'criteria' that assess their relative degrees of 'legality' and 'obligation' (Id.) .
land between international law and politics', and also in the actors involved in the application and enforcement of these norms. 17 Interdisciplinarity describes research approaches that facilitate 'the appropriate combination of knowledge from many different specialities' -whereas 'knowledge' might refer to either theory or methods, or to both. 18 This article views the primary purpose of an interdisciplinary approach (or, the principle motivating factor for employing such an approach) as 'problem solving in the real world'. 19 Interdisciplinary approaches, despite their challenges, are well equipped to facilitate inquiry that can 'shed new light on … actual problem[s]'. 20 Therefore, the research methodology that forms the subject of this discussion fits within the broader 'transdisciplinary research' (TR) school of thought, which 'aims at better fitting academic knowledge production to societal needs for solving, mitigating, or preventing problems'. 21 TR is concerned with developing and employing theory and analytical methods that might aid interdisciplinary researchers in grasp[ing] the relevant complexity of a problem, taking into account the diversity of both everyday and academic perceptions of problems, linking abstract and case-specific knowledge, and developing descriptive, normative and practical knowledge for the common interest. 22
Legal interdisciplinarity, finally, describes a range of different approaches that obtain 'input' from disciplines other than law, but where such 'input' 'serves', in essence, 'as a necessary contribution to … legal argu- ments'. 23 Different legal-interdisciplinary approaches have been conceptualised as a continuum that envisages relative degrees of integration between 'law' and 'nonlegal disciplines'. The legal-interdisciplinary methodology described in this article might be described as 'auxiliary', 24 'intermediate' 25 -or, positioned towards the middle-range of the continuum. However, as a research methodology facilitating long-term interdisciplinary inquiry (here, described as 10 years or more), it could also be argued that the methodology is progressively moving towards the 'integration' end of the spectrum, as the research project increasingly considered questions that are not strictly 'related to or affected by the law'. 26
Independent Accountability Mechanisms at Multilateral Development Banks, in Transnational Regulatory Governance Context
The development-lending operations of multilateral development banks are described as a form of transnational regulatory governance for a number of reasons -a few of which will be highlighted here. For example, the method or theoretical constructs of a different discipline to legal materials or aspects of a legal system in order to study social phenomena related to or affected by the law' (Id.) . For a description of this research methodology in terms of Siems' 'taxonomy', see Siems, above n. 1. 26. See Vick, above n. 25, at 184-5; and see van Klink and Taekema, above n. 23, at 13 (arguing that 'integrated' legal-interdisciplinary approaches are 'categorized by the fact that the research process itself contains elements from [law and non-legal] disciplines and the researcher welds together the concepts and methods from each or applies a more general methodological approach to both'.)
MDB development-lending operations 27 involve a wide range of state and non-state actors -including individuals ('project-affected people') 28 -participating (in various capacities) in the activities, governance structures, and processes surrounding development projects financed (or co-financed) by MDBs. These activities, structures, and processes, in turn, cut across the international, regional, national as well as sub-national ('local') levels. In addition, MDB development-lending operations involve various (intersecting) normative systems that are both legal and non-legal ('social') in nature, 29 which also operate at (and, as some argue, across) the international, regional, national, and subnational ('local') levels. 30 Different forms of transnational regulatory governance, moreover, share core characteristics. These include, for example, a shift from formal to informal governance and regulatory arrangements, structures, and processeswhich means that the distinction between what is considered 'formal' and 'informal' often becomes ambiguous. 31 In addition, conventional systems of categorisation that have long been employed to differentiate between, for instance, different types of actors and functions ('public' versus 'private' sector), levels of governance ('international' versus 'national'), and types of normative systems (non-legal ('social') versus 'legal'), tend to lose their functional value when employed in transnational regulatory governance contexts. 32 As a result of this 'flattening of the difference between various categories', 'a multitude of formal and informal connections [are] taking the place of what once were relatively clear rules and categories'. 33 Characteristics such as these have various consequences. Of particular significance from a political-legal perspec- Note, this impact might be positive, where these individuals stand to benefit from the project (in which case they would also be referred to as 'project beneficiaries'); or negative, where the project is (likely) to result in adverse environmental, economical or social effects within the project area. 29. And see above n. 11. 30. On the phenomenon of intersecting normative systems in an emerging 'postnational' legal and political order, see in general Krisch, above n. 2. 31. See Von Bogdandy et al., above n. 2, at 7 and 9. For criticism of the 'growing use of non-formal law-ascertainment criteria', see D'Aspremont, above n. 12, at 221-3. 32. Krisch, above n. 2, at 4. 33. Id.
tive, for example, are the resulting challenges of identifying 'unilateral' or 'non-authoritative acts'. 34 In the context of MDB development-lending operationswhere 'public authority' 35 or power is exercised by international organisations (the MDBs), MDB-donor and borrower states, as well as by the public and private sector (and, on occasion, civil society) entities acting as project implementing agencies -the challenges involving the identification of 'non-authoritative' acts and the attribution of accountability (not to mention, of legal liability and responsibility), 36 are exacerbated by the fact that MDBs have steadily increased the scope of their development agendas over the past decades. 37 Moreover, as Klabbers points out, the exercise of public authority by a wide range of actors 'can also take on all sorts of legal and quasi-legal forms'. 38 And, while this 'process of 'legal pluralization' is underway in various manifestations (diffusion of actors as well as forms)', it is also 'accompanied by a broader normative pluralization' -which results in a situation where 'it is no longer immediately evident (presuming it ever was) that legal authority is the sort of authority to strive for'. 39 Hence, as Kingsbury comments, '[l]aw contributes appreciably, but generally only in limited ways, alongside political, economic, social, and historical factors … in explaining why certain institutions exist in the global administrative space with particular memberships and structures, why these have the mandates and decision rules they do, and why other institutions, mandates, or rules do not exist. 40 Or, as Orford argues, 'a renewed public interest in cosmopolitan legality' transpired 'at the same moment as a perceived crisis of relevance [of] existing international law and institutions'. 41 In other words, the 'questions to which international law is expected to offer an answer'including the accountability, legal liability, and responsibility of international organisations -'are some of the most important, vital and intriguing questions of our time'; yet, there is a persistent perception that 'international law as a discipline has lost its capacity to provide a compelling understanding of what is at stake when these questions arise'. 42 This conundrum compels international legal scholars, aided by the theories and methods from non-legal disciplines, to 'think about what happens to law at the limits of modern political organization'. 43
MDB Responses to Concerns about
Accountability: The Operational Policies and Citizen-Driven IAMs Over the past few decades, MDBs, with the World Bank Group blazing the trail, have responded to concerns about their accountability in a number of ways. 44 Notably, MDBs have established internal normative frameworks to guide their development-lending operations. These operational policy frameworks incorporate informal best practices (norms that are recommended but not obligatory) as well as formal operational policies and procedures (norms that are compulsory for MDB management and staff, and, to the extent that these norms are incorporated in the credit/loan agreement, also for borrowers). 45 aimed specifically at managing environmental, social, and economic risks. 46 The 'legal nature' of these operational policy frameworks remains a point of contention. Generally speaking, internal ('institutional') stakeholders argue that operational policies and procedures are internal documents with no legal features, 47 while external ('public') stakeholders assert that these norms are becoming or have become a 'form of particularly potent institutional law'. 48 Bradlow and Hunter conclude, for example, that the MDBs' operational policies and procedures 'at least' establish a soft 'lex speciali' to govern their own operations in regard to their Member States. As [the MDBs] implement this soft law, it has the potential to raise expectations among the stakeholders in these operations who begin to expect the [MDBs] to comply with this soft law in their operation and to anticipate that they can hold the [MDBs] to account if they fail to comply with them … . 49
A second response, which is of particular significance for this discussion, concerns the establishment of independent accountability mechanisms. These bodies are mandated to enforce the relevant operational policy frameworks and, through their functions of fact-finding, problem-solving, compliance review, policy advice, and monitoring, to strengthen the MDBs' management and governance structures. 50 What makes these bodies unique, however, is the fact that they are citizen-driven -that is, they are mandated (usually, by the MDB's Board of Executive Directors) to receive claims directly from project-affected people and/or their authorised (civil society) representatives, concerning claims of actual or potential harm suffered as a result of the MDB's non-compliance with the relevant operational policy framework. 51 In other words, the IAMs also provide affected individuals with an avenue of recourse as well as (at least) the potential for redress. 52 Before the establishment of the World Bank's Inspection Panel in 1993, 53 project-affected people, who are in a 'non-contractual relationship' with MDBs, had no form of recourse or redress against MDBs in instances where they have allegedly suffered actual or potential harm due to MDB actions or inactions. 54 The establishment of IAMs placed individualsfor the first time in the history of public international law -in a 'legally relevant relationship' vis-à-vis an international organisation. 55 That being said, the 'non-judicial' versus 'quasi-judicial' nature of these bodies remains a point of contentionand is also related to debate about the legal nature of the MDBs' operational policy frameworks. 56 The MDBs typically emphasise the non-judicial nature of these contribution of legal normativity may have been limited in the past, as Kingsbury argues, 'the roles of law are of rapidly growing in importance' since 'the stakes involved in [transnational regulatory governance] regimes are high.' 62 Indeed, '[n]ew understandings of law and its roles are emerging' 63 in part because international organisations 'have increasingly sought to shore up their legitimacy, and to enhance the effectiveness of their regulatory activities, by applying to (and between) themselves procedural norms,' including 'transparency, participation, reasoned decision making, … legality, and [the establish [ment] [of] mechanisms of review and accountability'. 64
The Research Project and Its Underlying Methodology
The IAM-practice research project ('project'), therefore, set off by addressing legal questions. 65 The project's initial 'dynamic hypothesis' 66 argued that there is a functional equivalence between judicial institutions executing mandates of judicial review and citizen-driven IAMs at MDBs executing mandates of fact-finding and compliance review.
This dynamic hypothesis provides the first hint of the place legal doctrinal methods came to occupy in the project's research methodology. If IAMs, reviewing the actions and omissions of MDBs against the normative framework constituted by the operational policies and procedures, are likened to courts executing mandates of judicial review, it would make sense to employ the same interpretative techniques and schemes used by judges and employed in 'legal [doctrinal] scholarship'. 67 But the need for employing a legal-interdisciplinary approach also became clear during the early stages of the project. In fact, this need was illustrated quite forcibly by a cursory analysis of IAM-practice material, which demonstrates, for instance, that MDB developmentlending operations cut across various disciplinary areas and practice domains. Moreover, the notion of 'accountability' is multifaceted and different disciplines tend to emphasise different aspects thereof. 68 Hence, the project concluded that the issue of 'MDB-accountability' needs to be addressed by means of a legal-interdisciplinary approach. As the ILA argues, IO-accountability is 'not a notion which, for the sake of its operationality, is or has to be viewed as monolithic, calling for uniform and indiscriminate application'. 69 Simply put, 'such rigidity would not survive the complexities of international reality'. 70 Instead, our efforts to conceptualise and operationalise the accountability of international organisations have to maintain the 'delicate balance' between preserving the necessary autonomy in decision-making for … [international institutions] and responding to the need, both in the sphere of international law and international relations, to have these actors accountable for their acts and omissions. 71 As the research project proceeded, it became increasingly clear that IAM-practice provides a unique window onto MDB development-lending operations that might also facilitate inquiry into matters that are not 'entirely legal', or that are merely 'law related'. For instance, IAM-practice demonstrates the complex dynamics between MDBs, borrowers, and project implementing agencies; the intricate trade-off decisions involved in 'balancing' economic, social, and environmental interests in order to realise the sustainable development objectives; as well as the tension among institutional performance areas aimed at meeting commercial objectives and those aimed at public objectives, including the avoidance and mitigation of social and environmental 'harm' or material adverse effects. Interdisciplinary researchers are familiar with the challenges involving integration -that is, how do you fit different types of methods, theories, and research questions into a methodology so that it is not only coherent, but also so that its different components work together in such a way that the total can indeed be more -and 'more interesting' -than the sum of its parts? 72 In this project, two (closely related) mechanisms facilitate such integration: conceptual models 73 (discussed in Section 4) and the IAM-practice database ('database'), which will be introduced in the remainder of this section. of the case and covering each stage of the IAM-process. 78 4. An indexed overview, consisting of recurring words and phrases in IAM-practice material (such as 'environmental impact assessment', 'indigenous people', 'poverty reduction', and 'hydro-electric power facility'). 79 5. A qualitative overview, consisting of recurring themes, problems -issues -extracted from IAMpractice material (such as the 'definition of indigenous people', the meaning of 'free and informed participation of indigenous peoples', the 'identification and quantification of project-affected people', and the 'diligent consideration of design alternatives'.
The IAM-Practice Database
With the exception of component (2), which contains numeric data, the data in components (1), (3), (4), and (5) are text, sourced from: (1) MDB project documentation that is in the public domain; 80 (2) MDB operational policies; 81 and (3) IAM-practice material. 82 What further distinguishes component (5) is the fact that it involves a significant degree of interpretation. Hence, as Section 3 will discuss in more detail, legal doctrinal analysis played a prominent role in collecting and configuring the data contained in the issue overview (component (5)). Furthermore, components (1), (2), (3), and (4) reflect a 'data-driven' (or, 'bottom-up') approach -meaning, the database design has been influenced by the structure, format, and content of the data; whereas data collection and configuration involved the systematic processing of all data, recording only what has been identified. A data-driven approach might therefore be compared to the proverbial search through a haystack -without, however, being given detailed instructions to find a needle, but simply to record all findings and place ('configure') them in appropriate data categories and sub-categories (e.g. 'hay' ['short', 'medium', and 'long stubs'], 'needles', and 'insects' ['ants', 'crickets', and 'grasshoppers']). Component (5), by contrast, reflects a 'hypothesis-driven' (or, 'top-down') approach -meaning, a particular dynamic hypothesis (which, in terms of this project has, as noted, been expressed as various conceptual models) 83 informed the database design and facilitated the data collection and configuration process. To extend the earlier metaphor: the dynamic hypothesis would inform and direct the inquiry to look for 'needles in particle areas of the hay stack', whereas legal doctrinal methods, as will be discussed in the remainder of the article, would assist with the identification and categorisation ('coding') of collected data. 84 In other words, by employing legal doctrinal analysis, a 'thin piece of bent metal with one fairly sharp end' might be located in the haystack and, although the object would not conform to 'conventional needle-design', it could still be recorded under a relevant category that reflects its functional equivalence.
The Place of Legal Doctrinal Analysis in Designing and Developing the IAM-Practice Database
Legal doctrinal analysis occupied a place of prominence during the IAM-practice database's design and development stages -notably, with respect to the issue overview component (5), which also forms the focus of the discussion in this section.
Designing the Database: Legal Doctrinal Analysis Supporting Conceptualisation
The database design stage consists of the following activities: identifying potential data sources; analysing the data format and content in the identified sources to gain an understanding of how the data might support different types of analyses; designing the data collection process (i.e. determining what data would be extracted from the identified sources, and how the data will be extracted); designing the data categorisation or coding process (i.e. deciding how the data will be categorised or sorted within the database); 85 designing the data configuration process (i.e. determining how the data will be recorded, identifying the relationships between data sets and deciding how these relationships will be reflected within the database; 86 and designing the data testing pro-83. See e.g. Figure 1 , below. 84. See n. 85, below. 85. To this end, the project employs 'issue classification' methods such as 'analytic coding', which involves the process of classifying and categorizing datasee e.g. C. Glesne, Becoming Qualitative Researchers (2011), at 194-9. 86. Id. cess (i.e. determining what approach will be followed to ensure data quality). 87 Because the issue component of the database is hypothesis-driven, the dynamic hypothesis plays a fundamental role during the database design stage -especially with regard to designing the data collection, categorisation, and configuration processes. In order to do so, however, the dynamic hypothesis has to be further conceptualised. For instance, the project's core dynamic hypothesis concerns, as noted, the functional equivalence between courts executing a mandate of judicial review and IAMs executing a mandate of fact-finding and compliance review. However, the hypothesis would require a lower level of abstraction concerning the nature of such 'functional equivalence' in order for it to 'drive' the activities of the database design and development stages. Subsequently, the project developed various conceptual models focusing on the nature of (quasi-) judicial review ('what it entails' and, importantly, 'how it is performed'), the outcomes in which it results or to which it contributes, and the dynamics between the (quasi-) judicial review body and the 'political organs' (in national constitutional systems: legislature, and executive; in the context of MDBs: MDB management, and Executive Boards of Directors). 88 The development of these conceptual models was facilitated by non-legal methods such as the modelling techniques employed in systems thinking and systems dynamics 89 -in combination, however, with legal doctrinal and comparative constitutional methods. The project employed these methods to analyse landmark cases in a number of national and supranational constitutional systems, as well as the dynamics between judicial and political institutions; 90 and, to analyse a subset of IAM-practice material. Figure 1 provides an illustration of one of the conceptual models developed in this manner. The model posits that (quasi-) judicial institutions assert and expand their de facto independence and authority vis-à-vis political institutions; but not indefinitely, as their actions are bound to trigger factors limiting further assertion and expansion (i.e. limiting 'growth') -such as 'backlash' from political institutions. On the other hand, the pro-87. The project employs an approach that has been derived from 'evolutionary prototyping models' developed in the context of information technology (IT) design and implementation projectssee e.g. J.L. Brewer and K. longed stagnation or contraction of (quasi-) judicial independence and authority are also bound to trigger factors limiting further stagnation or retraction (i.e. limiting 'decline') -such as 'backlash' from external actors questioning the (quasi-) judicial institution's credibility. In this way, (quasi-) judicial institutions tend to fluctuate between periods of activism and restraint, but their survival ultimately requires expansion -albeit incremental expansion -along the general line of progression. 91 The project employed another type of conceptual tool, the 'issue tree' -again, in combination with legal doctrinal and comparative constitutional analysis -to move the conceptual model to even lower levels of abstraction (thus, reflecting increasing degrees of detail and complexity). An excerpt from the issue tree underlying the (quasi-) judicial review model is illustrated by Figure 2 .
Ultimately, the detailed issue tree underlying the (quasi-) judicial review model formed the basis for the design of the issue-view component of the IAM-practice database, with each 'branch' of the issue tree representing a distinct data category (or issue 'code'). 92 For example, the model conceptualises that (quasi-) judicial institutions assert and expand their authority/ power vis-à-vis political institutions by developing and employing 'doctrines', principled approaches, or interpretative schemes -such as the margin of appreciation doctrine developed by the European Court of Human Rights. 93 Where the (quasi-) judicial institution draw this 'margin' in a particular case can either restrict or expand political authority; however, the fact that it is the (quasi-) judicial institution that reviews and affirms where the margin should be drawn in particular instances illustrates that it is a form of 'judicialization' (here defined as the assertion, expansion of (quasi-) judicial authority vis-à-vis political institutions). 94 Legal doctrinal analysis of MDB operational policy frameworks and the initial data-subset of IAM-practice material revealed that several operational policy provisions provided for significant degrees of 'professional judgement' or 'managerial discretion' in the application 91. Note, this reasoning is an example of the 'limits to success' systems archetypesee e.g. Sterman, above n. 89, at 111-13; and see Anderson and Johnson, above n. tuted compliance with the relevant policy. Such reviews often occur over the objection of MDB management, who appears to argue either that, due to the intrinsic nature of 'discretion', there can be no 'margin'; or, that it is up to MDB management alone to determine where 
Developing the Database: Legal Doctrinal Analysis Supporting Data Collection and Classification
The database development stage executes the activities included in the processes of data collection, classification, configuration, and testing -with respect to progressively increasing datasets, until the entire dataset (i.e. of the ment, with the Inspection Panel arguing that these policies could not possibly be taken to authorize a level of 'interpretation' and 'flexibility' that would permit those who must follow these [policies] to simply override the portions of the [policies] that are clearly binding. 107 Moreover, the Panel added, World Bank management 'had an obligation' to satisfy itself not only that the process and procedures mandated by the policies had been followed, but also that the work under review met professionally acceptable standards of quality. 108 'In other words,' the Panel concluded, 'both process and quality were essential components of compliance'. 109 The Inspection Panel elaborated that a 'process' approach could mean that 'even a one-page environmental assessment of a major project could … be in compliance if it passed the desks of, and was checked off by, the appropriate persons at the appropriate times in the decision process'. 110 With this example at hand, data entries reflecting a similar line of reasoning in Inspection Panel cases preceding the 1999 Qinghai case were identified. made'. 114 Whereas in Albania: Power Sector, on whether two meetings held with project-affected people in 2003 could be considered as 'the two EA [environmental assessment] consultations required by the Bank for a Category A [i.e. high risk] project' (as argued by Bank management), the Inspection Panel pointed out that these meetings took place well after the borrower government 'had approved the siting for the Project [concerning the location construction of a thermal power plant]'. 115 'This form of EA consultation,' the Panel concluded, 'created the appearance of consultation and of consistency with the OP,' but in reality was a 'pro-forma move,' not a genuine consultation. [The two meetings] contributed nothing to improving project selection, siting, planning or design of the Project, and was not consistent with timing required by the OP [4.01 on EA]. 116 By employing legal doctrinal analysis, the project came to the conclusion that these examples were indicative of a particular interpretive scheme developed and employed by the Inspection Panel. An interpretative scheme, in other words, that emphasises compliance with both the procedural (process) and substantive (quality) normative elements contained in the operational policies. The project subsequently identified data entries that demonstrate the normative development occurring as a result of the Panel's employment of this interpretative scheme, as well as others -especially in areas concerning access to information, participation in decision-making, and access to justice, which, in turn, are critical for the realisation of sustainable development and, arguably, for 'mainstreaming' human rights in development practice. 117 Finally, by employing legal doctrinal methods in concert with other conceptual and analytical tools, the project identified various forms of normative development. 118 Including, for instance, normative development that strengthens the 'obligatory nature' of the operational policies; 119 enhances the degree of 'precision' or specificity of 'particular policies provisions'; 120 clarifies, as well as elaborate, on the relationship between MDB operational policy frameworks and the international legal system (for instance, by referencing international legal standards, or by 'reading' certain international legal standards 'in' (to) the policies); 121 as well as a form of normative development that links the restrictive or restraining elements contained in the policies (such as those aimed at avoiding or mitigating harm) to other elements aimed at enabling the realisation of particular institutional aims. 122 For example, as the IFC's Compliance Advisory Ombudsman Commented in Chile: Empresa Electrica Pangue:
Business confidentiality is enshrined in IFC's disclosure policy. However, it may be interpreted expansively or minimally. The CAO has been urged not to judge the actions of IFC staff and management in the early and mid '90s by the standards of today, 2003. But the discussion of disclosure relates to recent and present activities. Communities consider that they have the right to know if the World Bank Group is exiting a deal, especially when they understand that the exit is predicated upon conditions being met by the sponsor that directly affect them. They want to have access to independent monitoring and verification reports of social and environmental issues which directly concern and impact them. They have a right to know the substance of negotiations that are being undertaken on their behalf. They have a right to know the operational and emergency planning that may impact their lives and security. They have a right to expect that a project of the World Bank Group will at the very least protect them, to the extent possible, from negative development impacts and, where unintended impacts occur, that mitigation measures are discussed and agreed with them. These rights and issues of respect are not ones that evolve as policies evolve; they are fundamental. They were in 1993, and they are in 2003. The policy framework with which IFC works to ensure that they are upheld has evolved, but IFC did not deal transparently with the people affected by this project. 123 Or, as the Inspection Panel argued in Chad: Petroleum, '[g]iven the world-wide attention to the human rights situation in Chad … and the fact that this was an issue raised in the request for inspection by a Requester' who alleged that there were human rights violations in the country, and that he was tortured because of his opposition to the conduct of the project, the Panel was obliged to examine the situation of human rights and governance in the light of Bank policies. We are convinced that the approach taken in our Report, which finds human rights implicitly embedded in various policies of the Bank, is within the boundaries of the Panel's jurisdiction. … Nevertheless, the Panel takes issue with Management's narrow interpretation of the Bank's position on human rights [i.e. that the Bank's mandate excluded civil and political rights; or was limited to socio-economic rights]. … The Bank policies on consultation, among others, presume a basic respect for human rights. There was a period in Chad when consultations with affected groups were conducted in the presence of armed gendarmes. This was hardly compatible with the Bank policies concerned. … Mr. Chairman, perhaps this case should lead the Board to study the wider ramifications of human rights violations as these relate to the overall success or failure of policy compliance in future Bankfinanced projects. 124 Examples such as these demonstrate how law attains its place in transnational regulatory governance contexts through 'thin' (procedural) normative commitments (in this instance, as represented by the MDBs' adoption of operational policies frameworks and their establishment of citizen-driven IAMs to aid in the enforcement of these frameworks) and also how law secures and expands its place in these contexts by facilitating the realisation of 'thick' (substantive) normative commitments -notably, by means of the 'dispute resolution triad' formed between individual claimants, MDB Management (the 'respondents'), and IAMs (with Executive Board usually acting as final arbitral body). 125 opposed to being limited to institutional aspects. 138 Thirdly, facilitated by the design and development of the IAM-practice database, the project's scope could include the entire dataset, as opposed to a mere subset of IAM-practice or selected case studies. 139 And, finally, because of its employment of legal doctrinal methods, in combination with other methods and theories, the project could conclude that law has a distinct place in transnational regulatory governance contexts -that is, if you know where to look for law, and how to find it.
